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J U D G M E N T 

2 5 

W I L L I S . J : 

(11 T h e app l icants have app roached the cou r t seek ing t h e f o l l o w i n g 

rel ief: 

" 1 . A dec la ra to r t h a t c lause 1 of paragraph 2 of t h e Genera l 

Depar tmen ta l Guidel ines of the EIA A d m i n i s t r a t i v e 3 0 

Guidel ine issued by the Depa r tmen t o f Ag r i cu l t u re , 
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Conse rva t i on , Env i ronmen t and Land A f fa i rs o f the 

Gau teng Provincial G o v e r n m e n t ( " the D e p a r t m e n t " ) , 

pub l i shed du r ing M a r c h 2 0 0 2 , is ultra vires the 

Env i ronmen t Conse rva t i on A c t , 7 3 o f 1 9 8 9 , and is inval id 

and unen fo rceab le . 5 

2. The responden t is cal led u p o n to s h o w cause w h y -

2 .1 her dec is ion da ted 2 8 Apr i l 2 0 0 3 , in w h i c h she 

uphe ld t h e D e p a r t m e n t ' s dec i s ion t o deny EIA 

au tho r i sa t ion t o t h e second app l ican t in respec t of 

t h e c o n s t r u c t i o n o f a f i l l ing s ta t i on Dn Erf 4 0 2 5 , 10 

Randpark Ridge Ext 7 8 ( " the p r o p e r t y " ) ; and 

2 . 2 t h e D e p a r t m e n t ' s dec is ion , t a k e n dur ing Sep tember 

2 0 0 2 , t o re fuse t h e , app l i ca t ion for EIA 

au tho r i sa t i on s u b m i t t e d o n behal f o f the second 

app l i can t ; 15 

shou ld not r ev i ewed and se t as ide. 

3. Cos ts of su i t . 

4 . Fur ther and /o r a l te rna t ive rel ief ." 

[2) T h e app l icants have c o m e to cou r t by w a y o f m o t i o n 

p roceed ings . T h e f i rs t app l icant is Sasol Oil (Pty) Ltd w h i c h 2 0 

carr ies on bus iness as an oil c o m p a n y and w h i c h , inter alia, 

marke ts o n a who lesa le and retail level l iquid fuels and 

lubr icants . T h e s e c o n d app l icant is Br igh t Sun Deve lopmen ts 

CC. The responden t is M a r y M e t c a l f e , aga ins t w h o m th is 

app l ica t ion has been b r o u g h t in her c a p a c i t y as t h e m e m b e r of 2 5 

the Execu t i ve C o m m i t t e e of t h e G a u t e n g Provincial 
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G o v e r n m e n t , Depa r tmen t of A g r i c u l t u r e , Conse rva t i on , 

Env i ronmen t and Land A f fa i r s . 

[31 Dur ing 2 0 0 0 t h e app l icants had ident i f ied the p roper ty as 

sui table f o r t h e c o n s t r u c t i o n of a f i l l ing s ta t ion and a 

conven ience s to re , f r o m w h i c h the re w o u l d , inter alia, sell pe t ro l 5 

and diesel supp l ied by t h e f i rs t app l i can t , in the pe t ro leum 

marke t . T h e second app l ican t s o u g h t t h e Depa r tmen t ' s 

au thor i sa t ion in t e r m s o f sec t i on 2 2 o f the Env i ronmen t 

Conse rva t i on A c t , 7 3 of 1 9 8 9 ( " the ECA" ) f o r the c o n s t r u c t i o n 

of a f i l l ing s t a t i o n and conven ience s to re . T h e appl icat ion w a s 10 

s u b m i t t e d by an i ndependen t env i r onmen ta l c o n s u l t a n t 

appo in ted by t h e second app l i can t in t e r m s o f t h e re levant EIA 

Regu la t ions . 

[4 ] Dur ing S e p t e m b e r 2 0 0 2 the D e p a r t m e n t re fused the app l ica t ion 

fo r au tho r i sa t ion subm i t t ed o n behal f o f t h e second app l icant . 1 5 

Therea f te r , o n 2 Oc tober 2 0 0 2 , t h e f i rs t app l i can t lodged an 

appeal w i t h t h e responden t aga ins t the D e p a r t m e n t ' s dec is ion 

t o re fuse t o g ran t t h e au tho r i sa t ion s o u g h t by the s e c o n d 

app l i can t . T h e responden t re fused the appea l and in fo rmed t h e 

f i rs t app l i can t t h a t she had " c o n c l u d e d t h a t t h e dec is ion to d e n y 2 0 

au tho r i sa t ion w a s proper ly i s s u e d " . She acco rd ing ly i n f o rmed 

t h e f i r s t app l i can t of her dec is ion t o " u p h o l d t h e dec is ion by t h i s 

D e p a r t m e n t t o d e n y au thor i sed au tho r i sa t i on fo r the p roposed 

f i l l ing s t a t i o n " . Th is d o c u m e n t w a s da ted 2 8 Apr i l 2 0 0 3 and 

w a s rece ived by t h e f i rs t app l i can t ' s a t t o r n e y s by te le fax o n 5 2 5 

M a y 2 0 0 3 . It is th is dec is ion w h i c h t h e app l icants in t h e 
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p resen t app l ica t ion seek to r e v i e w and se t as ide. 

[5 ] Cr i t ica l ly re levant to the dec i s ion w a s t h e app l i ca t ion of the 

gu ide l ines referred to in t h e prayers of t h e app l i ca t ion . The 

va l id i t y o f these guidel ines has been d isputed by t h e f i r s t 

w h i c h reso lu t ion is necessa ry in order t o p rov ide ce r ta in t y 

regard ing f u t u r e app l ica t ions f o r au thor isa t ion in re la t ion t o the 

c o n s t r u c t i o n and upgrade o f f i l l ing s ta t ions and assoc ia ted t a n k 

ins ta l la t ions made to t h e D e p a r t m e n t . These gu ide l ines w e r e 

f i rs t issued dur ing M a r c h 2 0 0 1 and then Sep tember 2 0 0 1 and 10 

t h e y w e r e replaced by cu r ren t guidel ines w h i c h are da ted M a r c h 

2 0 0 2 . 

[6 ] T h e r esponden t has t aken a po in t in limine. She has al leged 

t h a t t h e dec is ion of t h e Head of t h e Depar tmen t w a s t a k e n o n 

2 S e p t e m b e r 2 0 0 2 and t h a t t h e responden t ' s dec is ion w a s 15 

t a k e n on 2 8 Apr i l 2 0 0 3 . A l t h o u g h it is accep ted t h a t the 

a p p l i c a n t s ' a t to rneys m a y have received t h e adv ice of the 

r e s p o n d e n t ' s dec is ion on 3 M a y 2 0 0 3 , it is s u b m i t t e d t ha t t h e 

r e v i e w app l ica t ion falls ou ts ide o f the 3 0 day per iod s t ipu la ted 

in sec t i on 3 6 ( 2 ) of t h e ECA w h i c h in con junc t i on w i t h 3 6 ( 1 ) 2 0 

reads as f o l l o w s : 

" ( 1 ) N o t w i t h s t a n d i n g the prov is ions of sec t i on 3 5 a n y person 

app l i can t . The f i rs t app l i can t s u b m i t s tha t th is is an issue u p o n 5 

w h o s e in terests are a f f e c t e d by a dec is ion o f an 

admin is t ra t i ve body u n d e r th is A c t , m a y w i t h i n 3 0 days 

o f hav ing become a w a r e o f such dec is ion , reques t t h a t 2 5 

b o d y , in w r i t i n g , t o f u rn i sh reasons fo r t h e dec is ions 
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w i t h i n 3 0 d a y s af ter rece iv ing a reques t . 

(2) W i t h i n 3 0 days a f ter hav ing been f u rn i shed reasons in 

t e rms o f s u b s e c t i o n (1) or a f ter t h e exp i ra t i on o f t h e 

per iod in w h i c h reasons had to be s u b m i t t e d by the 

admin is t ra t i ve b o d y , t h e person in ques t i on m a y apply to 5 

a d iv is ion of t h e Sup reme Cour t hav ing ju r i sd ic t ion to 

rev iew t h e d e c i s i o n . " 

[ 7 ] Sec t ion 7 (1 ) of the P r o m o t i o n o f Admin i s t r a t i ve Jus t i ce A c t No. 

3 of 2 0 0 0 (w ide ly re fer red a m o n g l a w y e r s , a lbe i t s o m e w h a t 

esoter ica l ly as " P A J A " } : - 1 0 

" A n y p roceed ings f o r jud ic ia l r ev iew in t e r m s o f sec t ion 6 (1 ) 

m u s t be e x e c u t e d w i t h o u t unreasonab le de lay and not later 

t h a n 1 8 0 days a f te r t h e da te -

(a) sub jec t t o s u b s e c t i o n (2J(c), on w h i c h a n y p roceed ings 

ins t i tu ted in t e r m s o f in ternal remed ies as c o n t e m p l a t e d 15 

in subsec t i on 2(a) hav ing c o n c l u d e d ; o r 

(b) w h e r e no s u c h remedies ex is t , o n w h i c h the person 

conce rned o f t h e admin is t ra t i ve ac t i on , b e c a m e a w a r e of 

the ac t ion and t h e reasons f o r i t or m i g h t reasonab ly have 

been e x p e c t e d t o have b e c o m e a w a r e o f t h e ac t i on and 2 0 

t h e reasons . " 

It is t r i te t ha t in t h e in te rp re ta t i on o f o rd inary s t a t u t e s , t o the 

e x t e n t t ha t the re is an i ncons i s tency b e t w e e n earlier and 

subsequen t leg is la t ion, t h e p rov is ions of s u b s e q u e n t legis lat ion 

w i l l ord inar i ly preva i l . 2 5 
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Mr F reund , h o w e v e r , has s u b m i t t e d t h a t t h e m a x i m generalia 

speciatibus non derogant appl ies: in o ther w o r d s , P A J A is 

genera l legis lat ion and c a n n o t de roga te f r o m the prov is ions 

con ta ined in t h e ECA w h i c h relates spec i f ica l ly t o env i ronmen ta l 

ma t t e r s . In m y v i e w , P A J A c a n n o t be regarded as ord inary 5 

legis lat ion. T h e preamble to P A J A refers t o the f a c t tha t 

sec t ions 33( 1) and (2) of t h e Cons t i t u t i on p rov ide t h a t eve ryone 

has the r ight t o admin i s t ra t i ve ac t i on t ha t is " l a w f u l , reasonable 

and procedura l ly fa i r and t h a t eve ryone w h o s e r ights have been 

adverse ly a f f e c t e d by admin is t ra t i ve ac t i on has the r ight to be 10 

g i ven r e a s o n s " . T h e p reamble also refers t o sec t i on 3 3 ( 3 ) of 

the Cons t i t u t i on w h i c h requi res na t iona l legis lat ion to be 

enac ted t o g ive e f f e c t t o t h o s e r igh ts and t o p rov ide f o r rev iew 

of admin is t ra t i ve ac t i on by a cou r t , or w h e r e appropr ia te , an 

independen t and impar t ia l t r i buna l and imposes a d u t y on the 1 5 

S ta te to g ive e f f e c t t o t hose r ights and t o p r o m o t e an e f f ic ient 

adm in i s t ra t i on . P A J A t h e n proceeds t o enac t p rov is ions 

des igned t o g ive e f f e c t to t hose r ights in respect o f 

admin is t ra t i ve a c t i o n . The pu rpose of P A J A is plainly to g ive 

e f fec ts t o t h e r i gh t s , cons t i t u t i ona l l y enshr ined in the Bill of 2 0 

Rights of the C o n s t i t u t i o n , to j u s t admin i s t ra t i ve ac t i on . It is 

cons t i t u t i ona l leg is la t ion. It is t r i umpha l leg is la t ion . It is w ide l y 

recogn ised t h a t t h e Bill o f R ights w a s inco rpo ra ted in our 

Cons t i t u t i on w i t h t h e unan imous approva l of all pol i t ical part ies 

represented in Par l iament because w e , t h e c i t i zenry , be l ieved 25 

t h a t there w e r e p o t e n t lessons to be learnt n o t on ly f r o m our 
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apar the id p a s t b u t also f r o m t h e exper ience o f o the r coun t r ies 

a r o u n d t h e w o r l d , especia l ly in t h e pas t cen tu ry . W e w e r e 

r e s o l v e d , a l m o s t unan imous l y , t h a t never again m u s t s u c h 

in jus t ices as had been exper ienced under apar the id and in o the r 

pa r t s o f t h e w o r l d prevai l in ou r o w n c o u n t r y . Over t h e pas t 5 

1 0 0 years m o s t of t h e terr ib le su f fe r ing w h i c h h u m a n k ind has 

ac tua l ly e x p e r i e n c e d , w h e t h e r i t arose f r o m w a r , genoc ide , 

re l ig ious p e r s e c u t i o n , racial c lass i f i ca t i on , racial seg rega t i on , 

f o r c e d r e m o v a l s , arrest under t h e pass l a w s , de ten t i on w i t h o u t 

t r ia l , c o n f i s c a t i o n of p rope r t y , den ia l o f access t o hea l th , or t h e 10 

app l i ca t ion o f fa ta l l y f l a w e d e c o n o m i c pol ic ies der ives f r o m t h e 

exerc ise o f admin is t ra t i ve p o w e r . T h e l im i ta t ion of 

admin i s t ra t i ve p o w e r , accord ing t o l aw re f lec t ing in te rnat iona l ly 

r e s p e c t e d h u m a n r ights , lies a t t h e hear t of a m o d e r n 

c o n s t i t u t i o n a l d e m o c r a c y . P A J A is n o t genera l legis lat ion in t h e 1 5 

sense t h a t it is s o m e genera l ly use fu l t oo l . It is ra ther 

" u n i v e r s a l " leg is la t ion : it con fe rs r ights u p o n all w h o l ives in 

S o u t h A f r i ca in so far as the i r deal ings w i t h o rgans o f S ta te are 

c o n c e r n e d . T o t h e ex ten t t h a t earlier legis lat ion is i ncons i s ten t 

w i t h P A J A , P A J A m u s t p reva i l . Sec t i on 7 (1 } of P A J A ve ry 2 0 

sens ib ly p rov ides t h a t reasonableness is t h e p r imary ya rds t i ck 

in d e t e r m i n i n g w h e t h e r a r e v i e w app l ica t ion has been t imeous l y 

b r o u g h t . Reasonableness a l w a y s depends o n the f a c t s of each 

par t i cu la r case . Lesser t ime per iods t h a n the m a x i m u m of 1 8 0 

days a l l o w e d in t e rms of sec t i on 7(1) of P A J A w h i c h m a y be 2 5 

p r o v i d e d in earl ier leg is la t ion, m a y be ind ica tors o f 
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reasonab leness w i t h i n ce r ta in c o n t e x t s but t h e y c a n never be 

de te rm ina t i ve of the issue. In th is par t icu lar case the f i rs t 

app l i can t became a w a r e o f the responden t ' s dec is ion on 5 M a y 

2 0 0 3 . The app l ica t ion fo r r e v i e w w a s issued o n 3 1 Ju ly 2 0 0 3 , 

less t h a n th ree m o n t h s a f ter t h e responden t ' s dec is ion . Th is 5 

par t i cu la r ma t te r is c o m p l e x . There is m u c h t h a t is at s take . 

T h e legal pr inciples w i t h w h i c h t h e part ies have had to grapple 

are, in m a n y respec ts , n e w and rapid ly evo lv ing . The app l icants 

c lear ly needed to cons ide r the i r pos i t ion carefu l ly . I do n o t 

t h i n k it can be said t ha t t h e app l icants came to c o u r t a f te r 1 0 

unreasonab le delay. Fu r the rmore , the prov is ions o f the ECA are 

o b v i o u s l y d a t e d . They are o f an era , or in t h e b road sense o f 

t h e t e r m , a reg ime in w h i c h reasons fo r admin is t ra t i ve ac t i on -

s e e m e d less impo r tan t t h a n t h e y do in our n e w cons t i t u t i ona l 

o rde r . It seems to me t h a t i t w o u l d be qu i te inappropr ia te to 15 

ho ld the app l icants t o the p rov is ions of sec t ion 3 6 of t h e ECA. 

[ 8 ] S e c t i o n 2 1 o f the ECA p rov ide as f o l l o w s : 

" (1 ) T h e Min is te r m a y b y no t ice in the Gazet te iden t i f y 

t hose ac t i v i t i es w h i c h in his op in ion m a y have a 

subs tan t ia l de t r imen ta l e f fec t on t h e e n v i r o n m e n t , 2 0 

w h e t h e r in genera l or in respect o f cer ta in areas. 

(2} Ac t i v i t i es w h i c h are ident i f ied in t e r m s o f 

subsec t i on (1) m a y inc lude a n y ac t i v i t y in a n y of 

t h e f o l l o w i n g ca tegor ies , bu t are no t l im i ted 

the re to : 2 5 

(a) Land use and t r a n s f o r m a t i o n ; 



1 7 3 6 3 / 0 3 9 J U D G M E N T 

(b) w a t e r use and d isposa l ; 

(c) resource remova l , inc lud ing natura l l iv ing 

resou rces ; 

(d) resource renewa l ; 

(e| agr icu l tura l p rocesses ; 5 

(f) indust r ia l p rocesses ; 

(g) t r a n s p o r t a t i o n ; 

(h) energy genera t ion and d i s t r i bu t i on ; 

(i) w a s t e and s e w a g e d i sposa l ; 

(j) chemica l t r e a t m e n t ; 10 

(k) rec rea t ion . 

(3) The Min is te r ident i f ies an ac t i v i t y in t e rms of 

subsec t i on (1) a f ter consu l t a t i on w i t h : 

(a) t h e Min is te r of each d e p a r t m e n t of S ta te 

respons ib le f o r the e x e c u t i o n , approva l or 15 

con t ro l o f s u c h a c t i v i t y ; 

(b) t h e Min is te r o f S ta te Expend i tu re ; and 

(c) t h e c o m p e t e n t a u t h o r i t y o f the p rov ince 

c o n c e r n e d . " 

Sec t ion 2 2 ( 3 ) o f the ECA p rov ides : 2 0 

"The Min is te r or t h e c o m p e t e n t a u t h o r i t y , or a local 

au tho r i t y or o f f i ce r re fer red t o in subsec t i on (1 ) , 

m a y a t his or its d isc re t ion re fuse or g ran t t h e 

au thor i sa t ion for t h e p roposed ac t i v i t y or an 

a l te rna t i ve p r o p o s e d ac t i v i t y o n s u c h c o n d i t i o n s , if 2 5 

any , as he or it may deem necessary . " {my emphasis) 
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[9] On 5 S e p t e m b e r 1 9 9 7 the Min is te r , at t h e t i m e Mr Pallo J o r d a n , 

exerc ised his p o w e r s in te rms of sec t ion 1 and issued a no t i ce 

w h i c h w a s pub l i shed in the Gazette. In t h a t no t ice t h e Min is te r 

ident i f ied t h e act iv i t ies in Schedu le 1 in genera l as act iv i t ies 

" w h i c h m a y have a subs tan t ia l de t r imen ta l e f f e c t on the 5 

e n v i r o n m e n t " . Schedu le 1 , in t h e f i rs t pa rag raph the reo f refers 

to "The c o n s t r u c t i o n , e rec t ion or u p g r a d i n g " o f va r ious faci l i t ies 

and ins ta l la t ions. T h e y inc lude fac i l i t ies f o r t h e commerc i a l 

genera t ion o f e lec t r ic i ty , nuclear reac to rs , roads , ra i lways , 

airf ields and assoc ia ted s t r uc tu res , m a n n a s , ha rbou rs , above 10 

g round c a b l e w a y s , s t ruc tu res assoc ia ted w i t h c o m m u n i c a t i o n 

n e t w o r k s , inc lud ing m a s t s , t o w e r s and re f lec to r d ishes, rac ing 

t r acks f o r m o t o r - p o w e r e d veh ic les , cana ls , channe ls , d a m s , 

levees and w e i r s , reservo i rs , p r i va te and p r i va te reso r t s , s e w a g e 

disposal p lan ts and bui ld ing and s t ruc tu res fo r indust r ia l , 15 

commerc ia l and mi l i tary m a n u f a c t u r i n g and s to rage o f 

exp los ives or a m m u n i t i o n or f a r t es t i ng d isposal of s u c h 

explos ives or a m m u n i t i o n . S ign i f i can t l y , n o w h e r e in Schedu le 

1 is the re a n y re ference t o f i l l ing s t a t i o n s . Counse l fo r b o t h 

sides w e r e agreed t h a t t h e on l y p rov is ion in Schedu le 1 w h i c h 2 0 

w o u l d be o f a n y re levance to t h e p resen t ma t te r is i t em 1 (c) 

w h i c h refers t o -

" w i t h regard t o any subs tance w h i c h is d a n g e r o u s or hazardous 

and is con t ro l l ed by nat iona l leg is la t ion : 

|i) i n f ras t ruc tu re , exc lud ing road and ra i l , for t h e 2 5 

t r a n s p o r t a t i o n of any such s u b s t a n c e ; and 
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(ii) m a n u f a c t u r i n g , s to rage , hand l ing , t r e a t m e n t or 

p rocess ing faci l i t ies f o r any such s u b s t a n c e . " 

It is c o m m o n cause t ha t t h e p roduc t s in w h i c h t h e app l icants 

are p ropos ing to dea l , name ly pe t ro leum p r o d u c t s , are indeed 

haza rdous p roduc t s as re fer red t o in th is i t e m . It is f u r t h e r m o r e 5 

c o m m o n cause tha t t h e r esponden t is a pe rson du ly des igna ted 

by t h e Min is te r w h o m a y exerc ise these p o w e r s relat ing t o the 

c o n s t r u c t i o n and erec t ion o r upgrad ing of t h e fac i l i t ies or 

ins ta l la t ions referred to in Schedu le 1 , paragraph 1 of t h e 

M in i s te r ' s no t i ce . In M a y 2 0 0 2 the Min is ter amended th is 10 

no t i ce b u t i t is c o m m o n cause b e t w e e n t h e part ies t ha t fo r the 

pu rposes of th is par t icu lar app l i ca t i on , n o t h i n g depends o n t h e 

a m e n d m e n t . In i tem 1 (c) o f Schedu le 1 o f t h e a m e n d e d not ice 

the re is re fe rence t o e x a c t l y the same w o r d i n g . 

Mr Freund s u b m i t t e d t h a t pe t ro l o r f i l l ing s ta t ions fel l w i t h i n the 15 

amb i t o f " i n f ras t ruc tu re , exc lud ing road and rai l , f o r the 

t r a n s p o r t a t i o n of a n y such s u b s t a n c e " . If I m a y say so , he 

a rgued t h a t po in t f a in t l y . M r Un te rha l te r v igo rous ly d isagreed 

w i t h h i m . I a m in a g r e e m e n t w i t h M r Unterha l ter . It w o u l d 

requi re t h e m o s t s t ra ined use o f language to conc lude t h a t 2 0 

pe t ro l f i l l ing s ta t ions cou ld be descr ibed as " i n f ras t ruc tu re 

exc lud ing road and rai l , f o r t h e t r anspo r ta t i on o f a n y s u c h 

s u b s t a n c e " . 

[ 1 0 ] Counse l f o r b o t h part ies agreed t h a t the responden t d id indeed 

have t h e p o w e r to au thor ise o r n o t to au thor i se ma t te rs re lat ing 2 5 

t o t h e s to rage and hand l ing o f p e t r o l e u m p roduc ts . In t e rms of 

sec t i on 2 2 ( 2 ) o f t h e ECA: 
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"The au thor i sa t ion re fer red t o in subsec t i on (1) shall on ly 

be issued a f ter cons ide ra t i on o f repor ts c o n c e r n i n g t h e 

i m p a c t of t h e p roposed ac t i v i t y and o f a l te rna t ive 

p roposed ac t iv i t ies o n t h e env i r onmen t , w h i c h shall be 

compl ied and s u b m i t t e d by s u c h persons and in such 5 

manner as m a y be p resc r i bed . " 

It is c o m m o n cause t h a t , as I have a l ready i nd i ca ted , t h e 

D e p a r t m e n t issued gu ide l ines re lat ing to au tho r i sa t ion f o r f i l l ing 

s t a t i o n s . The one issued i n M a r c h 2 0 0 2 is headed "Guide l ine 

f o r t h e Cons t ruc t i on and Upgrade o f Fill ing S ta t ions and 10 

A s s o c i a t e d Tank Ins ta l l a t i ons " . In the i n t roduc t i on t h e f o l l ow ing 

is sa id : 

" T h e purpose of th is gu ide l ine is to p rov ide an o v e r v i e w 

of t h e d e p a r t m e n t ' s app roach to t h e m a n a g e m e n t of 

appl icat ions in respec t o f t h e c o n s t r u c t i o n and upgrad ing 15 

o f f i l l ing s ta t i ons w i t h a v i e w t o ensur ing t h a t t h e 

d e p a r t m e n t ' s respons ib i l i t y in respect of t h e p ro tec t i on o f 

the e n v i r o n m e n t are carr ied ou t in an e f f i c ien t and 

cons idered manner . T h e guidel ine is t he re fo re in tended 

t o fac i l i ta te a reduc t i on o f t h e d e p a r t m e n t ' s 2 0 

eva lua t ion / rev iew pe r i od , wh i l s t s imu l taneous ly ensur ing 

t h a t such d e v e l o p m e n t s take place in a sus ta inab le 

manner bu t e n s u r i n g t h a t t h e i m p a c t s o f such 

d e v e l o p m e n t s have been add ressed . " Then the re are, in 

paragraph 2 , a n u m b e r of genera l gu ide l ines . These 25 

prov ide, inter alia, t h a t n e w f i l l ing s t a t i ons w i l l genera l ly 

no t be app roved w h e r e t h e y are w i t h i n 1 0 0 met res o f 
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resident ia l p roper t ies , schoo ls or hosp i ta l s ; w h e r e t h e y 

are w i t h i n 3 k i lomet res of an ex is t ing f i l l ing s ta t ion in 

u r b a n , bu i l t -up or res ident ia l areas; or w i t h i n 2 5 

k i lometres d r iv ing d is tance f r o m an ex i s t i ng f i l l ing s ta t i on 

in o the r ins tances ( i .e. rural areas, and a long h i g h w a y s 5 ' 

and na t iona l roads) , or w i t h i n a sens i t ive area, etcetera. 

The guidel ines refer t o a hos t o f o the r ac t iv i t ies t ha t m a y 

be re levant . These relate t o , f o r examp le , " t h e abi l i ty of 

t h e na tura l and soc ia l e n v i r o n m e n t t o assimi late 

cumu la t i ve s t resses p laced on t h e m , t h e l ike l ihood o f 10 

"nega t i ve synerg is t i c e f f e c t s " and t h e e c o n o m i c and 

socia l consequences general ly o f f i l l ing s ta t ions being 

e rec ted . 

[111 In M a r c h 2 0 0 2 t h e D e p a r t m e n t also i ssued a paper w h i c h is 

headed " B a c k g r o u n d t o the EIA Adm in i s t r a t i ve Guidel ine fo r the 1 5 

Cons t ruc t i on and Upgrade of Fill ing S ta t ions and A s s o c i a t e d 

T a n k Ins ta l la t ions" . In paragraph 2 t h e r e o f t h e f o l l o w i n g is sa id : 

" In t e rms o f t h e Env i ronmen t Conse rva t i on A c t , 1 9 8 9 (Ac t 7 3 

o f 1 9 8 9 ) , t h e Min is te r of Env i ronmenta l A f fa i r s and Tou r i sm 

m a y iden t i f y a l ist o f ac t iv i t ies w h i c h m a y have a subs tan t ia l 2 0 

de t r imen ta l i m p a c t o n the e n v i r o n m e n t . On 5 Sep tember 1 9 9 7 , 

t h e EIA Regula t ions w e r e p romu lga ted in t e r m s of Sec t i ons 2 1 , 

2 2 and 2 6 o f t h e Env i ronmen t Conse rva t i on A c t . One of the 

act iv i t ies l is ted in Schedu le 1 o f GN R . 1 1 8 2 is ( i tem 1(c) ) , 

w h i c h refers t o ' ( t ) he c o n s t r u c t i o n or upg rad ing of ... 2 5 

t ranspor ta t i on rou tes and s t r uc tu res , and m a n u f a c t u r i n g , 

s to rage , hand l ing or p rocess ing fac i l i t ies f o r a n y subs tance 
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and 

" t h e soc ia l , econom ic and env i ronmen ta l impac ts o f 

ac t i v i t i es , inc lud ing d i sadvan tages and bene f i t s , m u s t be 1 0 

c o n s i d e r e d , assessed and e v a l u a t e d , and dec is ions m u s t 

be appropr ia te in t h e l ight o f such cons idera t ion and 

a s s e s s m e n t . " 

The d o c u m e n t also refers t o w h a t are cal led "socia l i m p a c t s " 

and says : - 15 

"F i l l ing s ta t i ons can have s ign i f i can t soc ia l impac ts o n the 

e n v i r o n m e n t , w h i c h m a y de t r imen ta l l y a f fec t the socia l 

we l l - be ing of c i t izens. T h e s e inc lude : 

* no ise impac ts ; 

* r e d u c t i o n in land va lue and real es ta te p roper t ies in 2 0 

p r o x i m i t y of f i l l ing s t a t i o n s ; 

* v isua l impac t and ' sense o f p lace ' ; 

* i m p a c t on the s a f e t y and secur i t y o f the area and 

spec i f ica l ly ad jacen t p roper t i es ; 

* po ten t ia l impac t s on hea l th as a result of V O C 2 5 

emiss ions ; 

* i m p a c t s assoc ia ted w i t h f i re; and 

w h i c h is c o n s i d e r e d as dangerous or hazardous and is cont ro l led 

by na t iona l leg is la t ion ' . Fi l l ing s ta t i ons and assoc ia ted tank 

insta l la t ions fa l l w i t h i n t h e a m b i t o f th is ac t i v i t y . " In th is 

d o c u m e n t var ious pr incip les are se t o u t . A m o n g these are the 

pr inc ip le t h a t : 

" D e v e l o p m e n t mus t be soc ia l l y , env i ronmenta l l y and 

econom ica l l y sus ta inab le " 
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impac t on the feas ib i l i t y o f f i l l ing s ta t ions in c lose 

p rox im i t y , i.e. t h e f inanc ia l secur i t y of ex is t ing 

f i l l ing s ta t ion o w n e r s , job-secur i t y of h is /her 

emp loyees and t h e necess i t y for rehabi l i ta t ing the 

l a n d . " 5 

[ 1 2 ] There is m u c h t h a t is g o o d , indeed commendab le in these 

gu ide l ines . T o m y m i n d , the re is no th i ng inherent ly o f fens i ve in 

t h e m . It m a y we l l be so t h a t in regard t o cer ta in aspec ts 

t he reo f op in ions a m o n g s t reasonable men and w o m e n m a y 

d i f fe r . T h a t is no bus iness of t h e cou r t s . W h a t is c lear, 10 

h o w e v e r , f r o m these gu ide l ines is t ha t the responden t be l ieved 

t h a t she had the p o w e r to au thor i se or refuse to au thor ise t h e 

e rec t i on o r c o n s t r u c t i o n o f f i l l ing s ta t ions per se. T h a t the 

r e s p o n d e n t bel ieved t ha t s h e had t h e p o w e r and au tho r i t y to 

regu la te t h e erec t ion and c o n s t r u c t i o n o f f i l l ing s ta t ions perse, 15 

also appears f r o m the c o r r e s p o n d e n c e b e t w e e n t h e par t ies , t h e 

reasons g i ven fo r t h e re fusa l o f t h e au thor isa t ion and t h e 

r e s p o n d e n t ' s reasons for d i sm iss ing the appeal . I d id no t 

u n d e r s t a n d Mr Freund to have s u b m i t t e d o t h e r w i s e . O n t h e 

c o n t r a r y , I unde rs tood h im t o s u b m i t tha t the r esponden t 2 0 

necessar i l y and impl iedly had t h e s e p o w e r s . I do no t agree w i t h 

h im . A f t e r al l , any schoo lch i l d learn ing basic m a t h e m a t i c s , w i l l 

k n o w t h a t if B is a subse t o f A , t h e f u n c t i o n s in B can be 

man ipu la ted w i t h o u t i m p a c t i n g o n A . D iagrammat ica l l y , f o r 

e x a m p l e , one can co lour in s u b s e t B w i t h o u t hav ing to go ove r 25 

the border in to the major par t o f A . I can see no reason w h y 
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t h e responden t shou ld no t be able to regu la te and con t ro l t h e 

s to rage and handl ing of pe t ro leum p roduc ts w i t h i n f i l l ing 

s ta t i ons w i t h o u t hav ing t o regu la te all o the r aspec ts relat ing to 

the e rec t ion and c o n s t r u c t i o n of f i l l ing s ta t i ons . I bel ieve it 

m a y fair ly be obse rved t h a t cons idera t ions re la t ing t o the 5 

s to rage and handl ing o f p e t r o l e u m p roduc t s in q u e s t i o n hard ly 

f ea tu re at all a n y w h e r e in t h e d o c u m e n t a t i o n w h i c h w a s 

e x c h a n g e d b e t w e e n t h e par t ies . 

[ 1 3 ] T h e s e guidel ines are c lear ly , on the papers , gu ide l ines as t h e y 

ord inar i ly u n d e r s t o o d . Th is m u c h , i t seems t o m e , is obv ious 1 0 

f r o m hav ing a look at t h e m . It is repeated ly s t a t e d in t h e 

d o c u m e n t a t i o n t ha t t h e y a re to serve as guidel ines and are no t 

to be r igidly app l ied . Mo reove r , the responden t herse l f has said 

o n repeated occas ions in her answer i ng a f f i dav i t t h a t t hese 

gu ide l ines we re appl ied as guidel ines in t h e sense t h a t w e 15 

ord inar i ly unde rs tand t h e m t o be. As t h e s e are m o t i o n 

p roceed ings , i t w o u l d be qu i te w r o n g f o r me to peer beh ind t h e 

ipse dixit o f t h e responden t . There are no spec ia l 

c i r cums tances w h i c h w o u l d j us t i f y the in fe rence t h a t she is no t 

te l l ing the t r u t h in th is regard . I w o u l d f u r t h e r no te t h a t the re 2 0 

is no th i ng inherent ly w r o n g in the issue o f depa r tmen ta l 

gu ide l ines . On t h e c o n t r a r y , t hey c a n be o f e n o r m o u s 

ass is tance , no t on ly as w a s said in the d o c u m e n t headed 

" B a c k g r o u n d to t h e EIA admin is t ra t i ve gu ide l ine fo r t h e 

c o n s t r u c t i o n and upgrade o f f i l l ing s ta t ions and assoc ia ted t a n k 25 

ins ta l la t ions" , can t h e y fac i l i ta te the exped i t i on o f app l i ca t ions 
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b u t t h e y c a n also assist in ensur ing cons i s tency and 

pred ic tab i l i t y in t h e app l ica t ion of po l i cy . Clear ly these 

guidel ines do n o t c o n s t i t u t e subord ina te leg is la t ion in the sense 

t h a t regu la t ions , f o r examp le , are so cons ide red . Mr Freund 

has, in m y v i e w co r rec t l y , t a k e n the po in t t h a t t h e guidel ines do 5 

n o t cons t i t u t e "admin i s t ra t i ve a c t i o n " as de f ined in sec t ion 1 o f 

P A J A . T h e gu ide l ines do n o t c o n s t i t u t e " a dec is ion taken ... 

w h i c h adverse ly a f f ec t s the r ights of a n y pe rson and w h i c h has 

a d i rec t , ex te rna l legal e f f e c t " . He refer red me to Cora 

Hoex te r ' s w o r k . The New Constitutional and Administrative 1 0 

Law, vo l 2 at 1 0 7 - 1 0 8 w h e r e the f o l l o w i n g w a s sa id : 

" In t h e German c o n t e x t a legal effect means t h a t a 

dec is ion enta i ls a de te rm ina t ion (or i ndeed a depr iva t ion) 

of s o m e o n e ' s r igh ts . A direct legal e f f e c t (or an 

immed ia te e f f e c t ) w o u l d seem to refer t o f ina l i ty - the 1 5 

idea t h a t on l y f inal dec is ions o u g h t t o be sub jec ted to 

jud ic ia l s c r u t i n y : If, for example, a decision requires 

several steps to be taken by different authorities, only the 

last of which is directed at the citizen, all previous steps 

taken within the sphere of public administration lack 2 0 

direct effect, and only the last decision may be taken to 

court for review ". 

A n d fu r ther : 

"The a l lus ion t o f ina l i ty in t h e w o r d ' d i r ec t ' does , 

h o w e v e r , add s o m e t h i n g . It seems in t h e f i rs t p lace to 2 5 

re-enforce t h e c o m m o n l aw idea t h a t admin is t ra t i ve 

dec i s i on -mak ing m u s t be ' r i pe ' be fo re it c a n be r e v i e w e d ; 
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t h a t the re is no po in t in w a s t i n g t h e cou r t ' s t ime w i t h 

dec is ions t h a t are no t ye t f ina l and w h o s e shape m a y ye t 

c h a n g e . 

Mr Freund also re fer red me to J R De Vi l le Judicial Review of 

Administration Act in South Africa pages 5 4 to 5 8 and w h e r e , 

in par t icu lar , t h e f o l l ow ing w a s said a t page 5 8 : 

" In G e r m a n y , shou ld a h igh rank ing of f ic ia l g ive 

i ns t ruc t i ons t o a l o w rank ing o f f ic ia l as to h o w a cer ta in 

p o w e r is to be exe rc i sed , the i ns t ruc t i on i tsel f w o u l d no t 

be sub jec t t o r ev i ew . On ly once t h e of f ic ia l c o n c e r n e d 

has exerc ised t h e p o w e r , c a n a dec is ion be t aken o n 

r e v i e w . T h e pos i t ion is the s a m e w h e r e a c i rcular 

ind ica tes h o w d isc re t ionary p o w e r s shou ld be exerc ised . 

T h e c i rcu lar canno t be cha l lenged f o r i ts va l id i ty as it is 

an in te rna l admin is t ra t i ve ac t . A n exerc ise o f p o w e r in 

a c c o r d a n c e w i t h t h e c i rcu lar m a y , h o w e v e r , be 

cha l lenged o n r e v i e w . " 

\r\Ferreira v Levin N.O. 1 9 9 6 ( 1 ) S A 9 8 4 (CC) Kriegler J said as 

f o l l ows a t para 1 9 9 : 

"The essent ia l f l a w in t h e app l i can t ' s case is one of t i m e 

or , as t h e A m e r i c a n s , a n d , occas iona l l y , t h e Canadians 

call i t , ' r i peness ' . T h a t t e r m has a par t icu lar c o n n o t a t i o n 

in t h e cons t i t u t i ona l j u r i sp rudence o f t h o s e coun t r i es 

w h i c h need no t be ana lysed n o w . Suf f i ce it t o say t h a t 

t h e doc t r i ne of r ipeness serves t h e usefu l pu rpose of 

h i gh l i gh t i ng t h a t t h e bus iness of a c o u r t is general ly 

r e t r ospec t i ve ; it deals w i t h s i tua t ions of p rob lems t h a t 

file:///r/Ferreira
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are already ripe or c rys ta l l i sed and n o t w i t h p rospec t i ve 

or hypo the t i ca l o n e s . " 

[ 1 4 ] There fo re I do no t cons ide r t ha t t h e app l i can ts can succeed in 

the i r f i rs t prayer to have t h e guidel ines dec lared to be ultra 

vires. I w i s h , h o w e v e r , t o emphas i se t h a t the gu ide l ines , w h i l e 5 

no t ultra vires, are f o r t h e m o s t par t t o ta l l y i r re levant and 

i napprop r ia te , no t because t h e y pu rpo r t t o take in to a c c o u n t 

i r re levant env i ronmen ta l cons ide ra t ions bu t t h e y are based u p o n 

a c lear ly w r o n g premise , t h a t the responden t has t h e p o w e r t o 

regu la te t h e c o n s t r u c t i o n and e rec t i on of f i l l ing s ta t ions per se. 10 

Responden t appl ied her m i n d t o cons idera t ions t h a t at p resent 

p roper l y be long t o the local mun ic ipa l i t y or s o m e o the r s u c h 

a u t h o r i t y . 

[ 1 5 ] Mr Freund s o u g h t to d e f e n d the r e s p o n d e n t ' s ac t ions in t a k i n g 

in to a c c o u n t a we l te r o f o t h e r cons ide ra t ions b y re fer r ing t o t h e 15 

pr inc ip les con ta ined in sec t i on 2 o f t h e Nat iona l Env i ronmen ta l 

M a n a g e m e n t IMo. 1 0 7 of 1 9 9 8 ( " N E M A " ) w h i c h prov ides t h a t 

the pr inc ip les there in c o n t a i n e d are t o serve as gu ide l ines by 

re fe rence to w h i c h any o rgan o f s ta te m u s t exerc ise a n y 

f u n c t i o n w h e n tak ing a n y dec is ion in t e r m s of th is A c t or any 2 0 

s t a t u t o r y prov is ion c o n c e r n i n g the p ro tec t i on o f t h e 

e n v i r o n m e n t . " The pr inc ip les are n u m e r o u s and it w o u l d serve 

no p u r p o s e t o l ist t h e m all. I w o u l d mere ly refer t o s u b s e c t i o n 

(3) w h i c h prov ides t h a t : 

" D e v e l o p m e n t m u s t be soc ia l l y , env i ronmen ta l l y and 2 5 

economica l l y s u s t a i n a b l e " . 
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These pr inc ip les, in m y v i e w , re f lec t a b road in te rna t iona l 

consensus as to t h e need t o p ro tec t the e n v i r o n m e n t bu t at t h e 

same t ime ensure h u m a n d e v e l o p m e n t . 

M r Freund also rel ied o n t h e Deve lopmen t Fac i l i ta t ion A c t No. 

6 7 o f 1 9 9 5 ( "The D F A " ) . Sec t ion 2 t he reo f re fers t o the 5 

genera l pr inciples se t o u t in sec t ion 3 and says t h a t in 

subsec t i on (d) t h e y are to serv ice as guidel ines by re fe rence to 

w h i c h any c o m p e t e n t a u t h o r i t y shall exerc ise a n y d i sc re t i on or 

take any dec is ion in t e r m s of th is A c t or any o the r l aw deal ing 

w i t h land d e v e l o p m e n t . 1 0 

Once aga in , these pr inc ip les very broad ly s t a t e d , rea f f i rm the 

pr inc ip les se t o u t in N E M A . 

It seems to me t h a t t h e s e pr inc ip les c a n n o t c o n f e r o n an o rgan 

of s ta te p o w e r s w h i c h it d o e s no t have . These pr inc ip les serve 

to restrain p o w e r ra ther t h a n t o e x t e n d i t . T h e y c a n n o t con fe r 1 5 

t h e p o w e r or a u t h o r i t y u p o n persons w h o d o no t have i t . T h e y 

d o , h o w e v e r , c i r cumsc r i be a person w h o has e i ther p o w e r or 

au tho r i t y . Fu r the rmore , t h e prov is ions o f sec t i on 3 3 ( 3 ) o f t h e 

ECA, as al ready re fer red t o , g ive a person in t h e pos i t ion o f t h e 

responden t t h e p o w e r t o " g r a n t au tho r i sa t ion f o r t h e p roposed 2 0 

a c t i v i t y " (my emphas i s ) . T h e p roposed a c t i v i t y here clearly 

re lates to t h e s to rage and hand l ing of pe t ro leum p r o d u c t s and 

c a n n o t go w ide r t h a n t h a t , It is t h e s to rage and hand l ing of 

p e t r o l e u m p r o d u c t s w i t h i n t h e f i l l ing s t a t i o n to w h i c h t h e 

responden t had t o app ly her m i n d . A n y o the r cons ide ra t i ons , 2 5 

h o w e v e r laudable t h e y m a y be , a re , as a m a t t e r of l a w , 
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i r re levant . Responden t c lear ly bel ieves t h a t she had t h e p o w e r 

t o regulate t h e e rec t ion and c o n s t r u c t i o n of f i l l ing s ta t i ons 

general ly and per se. She d id no t . In m y v i e w , the dec is ions 

t aken b y t h e r esponden t and her d e p a r t m e n t we re taken " f o r a 

reason no t au tho r i sed b y t h e e m p o w e r i n g p r o v i s i o n " in te rms o f 5 

t h e p rov is ions of sec t i on 6(2) le) ( i ) of P A J A and also s tands to 

be se t aside " b e c a u s e i r re levant cons ide ra t i ons w e r e taken in to 

a c c o u n t " as p r o v i d e d f o r in sec t i on 6{2l (e){ i i i ) of P A J A . 

[16J Mr Unterha l te r s u b m i t t e d f u r t h e r m o r e t h a t the dec is ion fa i led 

the " ra t i ona l i t y " t e s t p rov ided fo r in sec t i on 6(2)(f)( i i ) of P A J A . 10 

By reason of t h e conc lus ions w h i c h I have a l ready reached, it 

is unnecessa ry f o r me to cons ider th is aspec t . It is also 

unnecessary fo r m e t o cons ider , as Mr Un te rha l te r inv i ted me to 

d o , w h e t h e r t h e dec i s i on w a s , a t c o m m o n l a w , ultra vires and 

the re fo re , pe rhaps , cons t i t u t i ona l l y o f f e n s i v e . It seems to m e , 15 

the re fo re , t ha t t h e app l i can ts are en t i t l ed t o t h e relief w h i c h 

t h e y have s o u g h t in t e r m s o f prayer 2 o f the i r no t i ce of m o t i o n . 

[17J I have g i ven cons ide ra t i on t o t h e q u e s t i o n o f w h e t h e r ins tead 

of issuing t h e dec la ra to r as s o u g h t in t e r m s o f prayer 1 , I cou ld 

issue a dec la ra to r t h a t t h e gu ide l ines w e r e , f o r t h e m o s t pa r t , 2 0 

i r re levant . In m y v i e w , t o g ran t s u c h an order w o u l d be to 

g ran t a l te rna t ive relief ra ther t h a n lesser rel ief t h a t had been 

s o u g h t by t h e app l i can t . Such a l te rna t i ve relief w a s n o t s o u g h t 

by t h e app l i can ts in the i r no t i ce o f m o t i o n and it w a s on ly in 

reply t ha t M r Un te rha l te r f a i n t l y s u b m i t t e d t h a t he shou ld be 2 5 

a l l owed to a m e n d his no t i ce o f m o t i o n . In m y v i e w , th is is far 
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too la te in the day . Clear ly it w o u l d be ve ry prejudic ia l t o the 

responden t t o a l low such a n a m e n d m e n t . 

[ 1 8 ] The responden t has c o m e to c o u r t p repared t o de fend t h e 

cha l lenge t o the gu ide l ines, on t h e g rounds t ha t t h e y are 

uncons t i t u t i ona l . She has s u c c e e d e d in t ha t t h e y are not ultra 5 

vires. A s she has succeeded in t h i s regard , she is ent i t led to an 

order acco rd ing l y . The re fo re , f o r t h e reasons g i ven , t h e 

responden t has succeeded in regard t o prayer 1 o f the no t ice o f 

m o t i o n b u t fa i led in regard to p rayer 2 . A c c o r d i n g l y , it seems 

to m e appropr ia te t h a t t h e par t ies to th is app l ica t ion shou ld 10 

each pay the i r o w n cos ts . 

[ 1 9 ] The f o l l o w i n g order is made : 

1 . T h e app l ica t ion fo r a dec la ra to r in t e r m s of p rayer 1 of 

t h e no t i ce o f m o t i o n t h a t t h e guidel ines of the 

D e p a r t m e n t are ultra vires is d i sm issed . 15 

2.1 T h e dec is ion da ted 2 8 Apr i l 2 0 0 3 in w h i c h t h e 

r esponden t uphe ld the D e p a r t m e n t ' s dec is ion to d e n y 

au tho r i sa t i on t o t h e s e c o n d app l i ca t ion in respect of the 

c o n s t r u c t i o n o f a f i l l ing s t a t i o n a t Erf 4 0 2 5 , Rand Park 

Ridge Ex tens ion 7 8 ; and 2 0 

2 . 2 T h e D e p a r t m e n t ' s dec is ion t a k e n du r ing Sep tember 2 0 0 2 

t o re fuse the app l i ca t ion f o r au tho r i sa t i on s u b m i t t e d o n 

beha l f o f t h e s e c o n d app l i can t 

are r e v i e w e d and hereby se t as ide . 

3 . T h e par t ies are to pay the i r o w n cos ts in th is app l i ca t i on . 2 5 
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